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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE(FTC) 

SONITPUR AT TEZPUR 

PRESENT : R Baruah, 

   Addl. Sessions Judge(FTC), 

   Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 30 (S-3) OF 2018 

 

1. Md. Jakir Hussain, 

S/O Late Abdul Hussain,  

Resident of W/No – 4, Rangapara Town, 

PS – Rangapara, 

Dist. Sonitpur (Assam)………………………...the Appellant. 

 

   - Versus – 

1. State of Assam 

2. Sri Surajit Das, 

S/o Sri Satyajit Das, 

Resident of RangaparaTown,W/No – 4,  

PS – Rangapara, 

Dist - Sonitpur, Assam…………………….. Respondents/OP. 

 

A P P E A R A N C E 

 

For the Appellant : I Ansari, Shivani Bora&Kankana Devi, 

Ld. Advocates.  

 

For the State  : JBaruah&ABaruah, 

    LdAddl.P.Ps. 

None appeared for the respondent No.2/ informant. 

   

Date of Hearing : 02-05-2019.  

 

Date of Judgment : 16-05-2019. 
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J U D G M E N T 

 

1. This appeal is directed against the Judgment and Order dated 24-07-2018 

passed by Ld. Judicial Magistrate, 1st Class,Tezpur in GR Case No.1641/2013 

(Rangapra PS Case No 90/13) convicting the accused/appellant U/S384 of IPC and 

sentencing him to undergo rigorous imprisonment for 7(seven) months.  

2. The brief fact of the case is that informant Surajit Das filed an FIR at 

Rangapara PS stating inter alia that from last few days, one person had made 

phone calls to his mobile No 9435180536 from mobile No.9706422857 identifying 

himself as a NDFB cadre and demanded money from him after threatening him. It is 

further mentioned that on the same day during noon the said person again made 

him a phone call and directed him to place money amounting Rs.500/- only in front 

of his house and as per such direction he kept Rs.500/- in a red colour bag over 

which it was written NDFB and placed the same on the above noted location. While 

he along with some villager were guarding said bag then accused Jakir Hussain was 

caught by them red handed as he came there to pick up the bag. He informed the 

police and police took the accused to police station. 

3. After filing of the charge sheet of GR Case No. 1641/2013 by the 

Investigating Officer, the ld. CJM, Sonitpur, was pleased to transfer the case to the 

Court of Ld. JMFC, Sonitpur, Tezpur for disposal. Thereafter the Ld. JMFC, Sonitpur 

at Tezpur tried the case and after completion of the trial the Ld. JMFC, Sonitpur at 

Tezpur vide her judgment and order passed on 24/07/2018 convicted and 

sentenced the accused person/appellant as mention above. 

4. Being aggrieved and dissatisfied by aforesaid order and Judgment, the 

accused/appellant preferred this appeal on the following grounds: 

a) The Ld. Trial Court has gravely erred in law as well as in fact while passing 

the judgment and order of conviction dated 24.07.2018 and as such the 

same is liable to be set aside.  

b) The Ld. Trial Court has totally failed to appreciate the evidence on record 

and has relied more upon surmises and conjectures than in principles of law, 

while arriving at the decision of guilt of the accused person/appellant, u/s 



Page 3 of 11 
 

Page 3 of 11 
 

384 of IPC or under any other sections of Law. Hence the impugned 

judgment and order of conviction is liable to be set aside.  

c) On proper appreciation of the facts and circumstances of the case the Ld. 

Trial Court should have acquitted the accused person/appellant instead of 

convicting him with the sentence as mention above and as such the order of 

conviction is liable to be set aside.  

d) The Ld. Trial Court has totally failed to analyze the evidence on record which 

is in no way established any reliable and trustworthy link between the 

accused person/appellant and his involvement in the alleged offence. Hence 

the impugned judgment and order of conviction is liable to be set aside.  

e) The prosecution has failed to prove the offence of the accused 

person/appellant u/s 384 of IPC by adducing reliable, cogent and legal proof 

legally necessary to prove such an offence. But this aspect of the case is 

totally ignored and over looked by the learned Trial Court. Therefore the 

decision arrived by the Trial Court is based only on surmises and conjectures 

and as such the judgment and order passed on the basic of the 

uncorroborated testimony of the witnesses are liable to be set aside.  

f) The Learned Trial Court has placed undue reliance on the prosecution 

witnesses namely PW 1 Surajit Das, the informant, PW 2 Rakesh Kumar 

Gupta, Friend of the informant and PW 6 RanaSil, the friend of the 

informant. But the evidence of PW 1 is full of contradictory and inconsistence 

and he narrated different story at different times on vital points. PW 1, the 

informant in his evidence stated that he lodge the FIR immediately after the 

alleged incidence and he also stated that he informed Police about the 

phone calls but the investigating officer in his evidence clearly stated that 

the FIR was lodged on the next day of the alleged incident and has not 

stated anything about the information by the informant about the phone 

calls prior to the alleged incident. The informant also in his evidence stated 

about the presence of PW 5, Sri Rajen Das at the time of the alleged 

incident, but the said witness in his evidence stated that he was not present 

at the time of the alleged incident and he did not have any personal 

knowledge about the incident. The said PW 1 neither stated in his evidence 

about the presence of PW 2, Rakesh Kumar Gupta nor stated in his 161 

Cr.P.C. statement before the investigating officer about the presence of PW 
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6, Rana Shil in the place of occurrence nor stated anything that he informed 

regarding the alleged demanding of threatening calls by the 

accused/appellant to PW 2 & PW 6. So, PW 2 & PW 6 becomes hearsay and 

cannot be treated as eye witnesses as stated by the Ld. Trial Court in her 

judgment. Hence the finding of the Ld. Magistrate in para no. 20 of the 

judgment that PW 2 & PW 6 were informed by the informant i.e. PW 1 

regarding those alleged demanding or threatening calls in not sustainable 

and tenable in the eye of law. The PW 1, 2 and 6 in their evidence made 

different statements at different times and their evidence are full of 

contradictions on vital points so they are neither trustworthy witnesses nor 

wholly reliable witnesses. The Ld. Trial Court in her judgment admitted 

about the discrepancies in PW 1, 2 and 3 about the non disclosing of fact to 

the investigating officer. But the Ld. Trial Court ignored and overlooked the 

vital points and passed the judgment and order against the accused 

person/appellant purely on presumption. As such the judgment and order 

passed on the basis of testimony of the so called witnesses which are not 

wholly reliable witness cannot stand in the eye of law and liable to be set 

aside.  

g) The Ld. Trial Court passed the impugned judgment and order on the basis of 

the testimony of the witnesses which are by no means corroborative, reliable 

and cogent because the statements made by these witnesses before the 

investigating officer were different with the statements made before the 

Court. As such the judgment and order passed on the basis of such 

testimony of the witnesses is erred in law and hence liable to be set aside.  

h) The prosecution has miserably failed to prove the alleged seizure and 

materials made by the investigating officer during investigation by adducing 

legal evidence which is necessary to prove as per provisions of law on the 

basis of which the allegations were leveled against the accused/appellant. 

Hence the judgment and order passed on the basis of such vital 

discrepancies by the Ld. Trial Magistrate is erred in law and hence liable to 

be set aside.  

i) On perusal of the materials and evidence available on record no case u/s 

384 is made against the accused/appellant. But the Ld. Trial Court misread 

the provisions of law and totally ignored and overlooked the said aspect of 
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the case and most illegally passed the impugned judgment and order of 

conviction against the accused person/appellant. As such the judgment and 

order passed is erred in law and hence liable to be set aside.  

j) From the prosecution evidence it has come out that the accused/appellant 

has to go through the house of the informant to reach his house. It has also 

come out from the prosecution evidence that the alleged occurrence took 

place in the month of Ramjan and t that time the Mohammadan people went 

to the Mosque to offer Namaz. But the Ld. Trial Court ignored and 

overlooked the said admitted facts and without having any legal evidence 

and materials on record drawn her own presumption in her judgment “That 

the accused was himself liable for making alleged demanding 

phone calls to the informant/PW 1, if no so then he might not come 

to the place of occurrence to collect the bag”. As such the judgment 

and order passed purely on the basis of presumption is not tenable and 

sustainable in law and liable to be set aside.  

k) The prosecution has suppressed the material witnesses of the case thereby 

casting a serious doubt on the version of the prosecution case the judgment 

and order of conviction passed by the learned Trial Court is defective and 

reversible in toto.  

l) It is a settled law that the prosecution has to prove its case beyond all 

reasonable doubt and the duty of the defence only to create probability in 

support of its case and need not have to prove its case as that of 

prosecution. In this case the prosecution has miserably failed to prove its 

case beyond all reasonable and the defence was able to create probability 

regarding the enmity for use of the vacant land of the accused/appellant. As 

such the judgment and order based on such evidence is not sustainable in 

law.  

m) The learned Trial Court in her judgment has picked up some portion of the 

evidence from the examination-in-chief only and ignored and overlooked the 

cross examination portion of the evidence. Had the Learned Trial court 

considered the cross examination portion of the evidence of the case under 

no circumstance she could have convict the accused person/appellant in this 

case. As such the judgment and order based on such evidence is not 

sustainable in law.  
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n) The Learned Trial Court has ignored the fatal defects of the prosecution 

case, ignoring the vital contradictions of the witnesses regarding the alleged 

occurrence and cross examination portion of the evidence and picked up few 

statements from here and there only to convict the accused 

persons/appellants purely on presumption, surmises and conjectures. Hence 

the judgment and order of sentence passed on the accused person/appellant 

cannot stand in the eye of law. 

o) The prosecution examined as many as 7 witnesses out of which 3 were 

independent witnesses and Ld. Trial Court in her judgment clearly stated 

that PW 3, 4 and 5 are not at all supportive to the prosecution case. Hence 

the judgment and order passes ignoring the evidence of the said 

independent witnesses is not tenable in law and liable to be set aside.  

p) The learned Trial Court ought to have disbelieved the prosecution version as 

it is full of omissions, contradictions and deviations on vital points giving 

different versions at different point of time thereby making the prosecution 

version unreliable to convict the accused person/appellant. Hence the 

judgment and order of conviction is liable to be set aside.  

q) At any rate the sentence passed on the accused person/appellant is too 

hard, too harsh and excessive and as such liable to be set aside.  

5. On the rival submissions of the parties, the following points are to be 

determined; 

i) Whether the judgment and order of the learned trial court is 

based on proper appreciation of evidence available in the record?  

ii) Whether the judgment and order of the learned trial court needs 

interference? 

6. I have carefully gone through the record of the case and heard the learned 

advocates for both the sides. The learned advocate for the appellant has referred to 

the judgment of Hon’ble High Court and Hon’ble Supreme Court reported in: 

a. (1996 ) 2 GLR 79 (Dulal Sonowal vs State of Assam) 

b. 2010 GLR 567,(Bimal Chandra Sarkar –vs– State of Tripura) 

c. 2019 GLR 291,(.. Mohali and ors – vs – State of Assam) 
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d. 2011 Crl.L.J. 1844,(PrabhatMarak&anr – vs – State of Tripura) 

e. 1998 GLR 334, (Dhiraj @ Dhirendra Das &ors – vs – State of Tripura) 

f. 1997 GLR 311,(LalKalandi&anr – vs – State of Assam). 

7.  On the other hand, learned Addl. PPs have submitted that the 

judgment and order passed by the learned Trial Court has considered the evidence 

in true perspectives and rightly convicted the accused/appellant.  

8.  The allegation as per FIR is that informant has been receiving phone 

calls from a particular number demanding money in the name of an organization 

under the name of NDFB. As per direction from the caller, informant kept an 

amount of Rs.500/- in a bag and placed at a particular place near his residence. 

Thereafter, informant with some of his friends concealed themselves near the place 

to see the person coming to take away the bag. They noticed the accused lifting the 

bag and immediately the informant and his friends apprehended the accused and 

handed over to police. Thereafter, informant lodged the FIR. It may be mentioned 

that another friend of the informant has been receiving such demands over phone.  

9.   From the documents and statements gathered during investigation, 

the investigating agency came to the conclusion that accused is involved in 

extortion and accordingly submitted charge sheet.  

  The investigating agency has seized the bag allegedly containing the 

cash amount of Rs.500/-, one mobile phone with SIM Card number 9864373137. 

10.   None of the prosecution witnesses mentioned before court that 

accused at any stage admitted/confessed regarding his involvement in making the 

demands to informant or any other person.It is not seen from the record that the IO 

during investigation prayed for recording the confessional statement of the accused.  

 It is clear that police submitted the charge sheet basing on the statements 

of witnesses and documents and articles supplied/produced by the informant, his 

friends, allegedly to be recovered from the accused.  

 In view of the same, I am of the opinion that Court needs put question onto 

itself, whether these evidences are sufficient for convicting the accused on the 

charge of extortion? 

11.   The case of the defence is that accused has been implicated falsely. 

The accused has denied using a plot of land in front of his house to a club of which 
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informant and his friends are members. The accused was coming from Masjid after 

Namaz in the month of Ramjan and witnesses also admitted that incident took place 

in the month of Ramjan.  

  It is to be kept in mind that in criminal cases, it is for the prosecution 

to stand on its own leg and cannot stand on the lapses in the defence case.  

12.   The allegation as per FIR in that for last few days informant has been 

receiving threats/demand of money over phone. The phone number is mentioned in 

the FIR. The phone number so seized from accused does not tally with the number 

given in the FIR. The investigating officer has done nothing to ensure whether the 

phone number given in the FIR is of the accused. There is no evidence to show that 

informant(PW1) has been receiving phone calls for last one month, except 

statement of PW1. The FIR mentioned that PW2 also has been receiving such 

demand, but, the PW2 did not disclose the fact before the court. No documents 

placed by the investigating officer showing phone calls received by the PW1 and 

PW2 prior to apprehension of accused. Since the allegation is using of phones for 

making demand, it is incumbent on the part of the investigating agency to search 

for the source of demand. Prosecution has failed in this respect.  

13.  In the FIR it is mentioned that informant kept Rs.500/- in a red 

colour bag upon which inscribed “NDFB”.  The PW1 said that the caller instructed 

him keep the money inside the bag kept near the bushes in front of his house. 

Accordingly, PW1 brought the bag from the place and showed it to family members. 

The bag was pink in colour and NDFB was written over the bag with marker pen. 

After few days after finalization of amount he kept the same inside that bag and 

called the extortionist to take away the money. The PW2 said that on the next day 

of finding the bag, he kept the money. The PW1 said that when they apprehended 

the accused, Sri Debajit Das, Bharat Bhusan Choudhury, Pranab Biswas, RanaSil, 

Rajen Das Madhurya etc were present. The PW3(Rajen Das)said that he was not 

present at the time of occurrence. PW3 said that informant wrapped money in a red 

cloth and kept outside the house. The PW6(Rana Sil) said that informant kept 

money in a red cloth and on the next day accused came and lifted the money. The 

PW7(IO) said that informant never stated before him the bag was pink in colour and 

he showed it to the family members.  

 None of the witnesses have exhibited the seized bag during trial. Prosecution 

has not exhibited the seized bag during trial. Considering the discrepancies 
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regarding description of the material inside which the money allegedly kept, it was 

the duty of the prosecution to exhibit the seized articles, particularly the bag. The 

PW2 & PW6 have not corroborated regarding the description of the bag in which the 

money was allegedly kept. The PW1 said that at 10.30-11.00 PM, they apprehended 

the accused as soon as the accused picked the bag. It is not clear from the 

evidence of PW1,PW2 & PW6 whether the writing upon the bag was so prominent 

that it would be visible at night also. Certain facts cannot be denied, such as, 

picking up an abandoned container/bag, the arrival of the accused at the place of 

the bag which is accordingly to the defence falls between the Masjid and house of 

accused, the accused is a next door neighbor of the informant and not a stranger to 

the locality. It is admitted fact that it was the month of Ramjan and people of 

Muslim faith go to the Masjid at night.  

 Another fact needs to be considered, as appears from the evidence. The 

PW1 said that the conversation with the caller over phone took place for around one 

month but, the PW1 has not specified during investigation or in the court that it was 

accused who made the phone calls and he identified the voice to be that of the 

accused.  

14.   The PW1 said that he kept the bag inside the bushes near the main 

road. The PW2 said that bag was kept near the Kabarstan Road. In cross-

examination PW1 said that they kept guard to apprehend the person in their 

garage. The IO has mentioned that as per sketch map there is no garage at the 

place of occurrence. PW6 said that 4-5 persons hid themselves in a car which was 

parked nearby the money. The boys came out of the vehicles and caught the 

accused when the latter lifted the money.  

 The learned trial court has rightly reflected the judgments reported in 

AIR2006SC 2908 and (2009)11 SCC 334, but the conclusion drawn in paragraph 19 

of the judgment, would be otherwise, considering the discrepancies discussed 

herein above.  

15.  Learned trial court has rightly come to the conclusion regarding 

apprehending the accused in the night of occurrence while trying to or lifting the 

bag containing the money. But, since the charge against the accused is of 

committing extortion, it is for the prosecution to prove beyond all reasonable doubt 

that it is the accused who has been making all the calls from various numbers to the 

accused. The informant has not maintained that the phone number found in 
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possession of the accused is also used to making the demand. The alleged extortion 

is made by an agency i.e. by means of phone call. Hence, it is necessary to prove 

the link between the phone numbers available in the phone of the informant with 

that of the accused. Further, the accused is not a stranger to the locality. He is a 

resident of same locality and his availability in the locality cannot be doubted. 

 In Dhiraj @ Dhirendra Das and others vs State of Tripura 

[reported in  (1998) 2 GLR 334] the Hon’ble Gauhati High Court held that 

essential ingredients of the offence is to be established by the prosecution alone. 
 

16.   The learned trial court while discussing the necessity of call detain 

record in paragraph 20 of the judgment drew presumption that accused himself 

liable for making these demands by making phone calls.  

  It is already discussed that phone number mentioned in the FIR does 

not tally with the numbers allegedly seized by the seizure list. The phone number as 

per FIR is 9706433857, the seizure list (Exhibit- 2) mention as follows: “3/BSNL 

SIM No (89913, 80063, 21155,0310)(9864373137)”. The PW1 specifically 

mentioned that the phone calls continued for about 1(one) month. No other phone 

number mentioned by informant in FIR except 9706433857. The Investigating 

agency has not taken any initiatives to track whether phone number 9706433857 

belongs to the accused. Hence, it can be deduced that police only has suspected the 

accused to be the person who called the informant during the last one month and 

culminated by the apprehension of the accused. There are cetena judgments by the 

Hon’ble Higher Courts that suspicion howsoever strong, cannot take the place of 

proof.  

  In Krishna Borua vs State of Assam (reported in 2015 (4) GLT 

936 the Hon’ble Gauhati High Court observed as follows; “ 82. In view of what we 

have discussed herein before, we are of the opinion that though prosecution was 

successful in establishing a series of suspicion suggesting the involvement of the 

accused with the crime aforesaid, yet, such suspicion cannot take the place of proof 

because there is a gulf between proof and suspicion and unless such gulf is bridged 

by legal evidence, court is not competent to convict the accused person of the 

offence she was charge with. ”    

17.  In view of the above discussions and reasons, it is held that the 

guilty of the accused not proved beyond all reasonable doubt. Hence, the judgment 
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and order dated 24-07-2018 passed by Learned Judicial Magistrate, 1st Class, 

Sonitpur in GR Case No 1641/2013 is hereby set aside. The accused is acquitted and 

set at liberty forthwith.  

18.   The seized cash amount, mobile phone and SIM cards be returned to 

the owner without any condition. The seized bag be destroyed.  

19.   The bail bond shall remain in force for a period of 6(six) months from 

today.  

20.  Let the LCR be sent back to the court of learned trial court, along 

with the copy of this judgment. 

Given under my Hand and Seal of this Court on this the 16thof May, 2019. 

 

( R Baruah) 

       Addl. Sessions Judge(FTC), 

            Sonitpur,Tezpur. 

Dictated and corrected by me. 

 

(R Baruah) 

Addl. Sessions Judge (FTC),  

     Sonitpur,Tezpur. 

 

Dictation taken and transcribed by me: 

(Smt. Pori Das), Steno. 


